BEATSON CLARK LTD - GENERAL TERMS AND CONDITIONS OF SALE

1.	INTERPRETATION
1.1.	DEFINITIONS:
Beatson Clark	a company registered in England and Wales with company number 00110186, also referred to as “we, us, our”;
Business Day	a day other than a Saturday, Sunday or public holiday in England when banks in England are open for business;
Business Hours		the period from 9.00 am to 5.00 pm on any Business Day;
Terms and Conditions	the general terms and conditions of sale set out in this document as amended from time to time in accordance with clause 19.3;

Contract 	the contract between Beatson Clark and the Purchaser for the sale and purchase of the Goods as set out in the Order and in accordance with these Terms and Conditions;
Force Majeure Event	an event, circumstance or cause beyond Beatson Clark’s reasonable control;
Goods			the goods (or any part of them) set out in the Order;
Purchaser		the person or firm who purchases the Goods from Beatson Clark; and
Order			the Customer's order for the Goods, as set out in the contract order letter.

1.2.	INTERPRETATION:
(A)	A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality).
(B)	A reference to legislation or a legislative provision is a reference to it as amended or re-enacted. A reference to legislation or a legislative provision includes all subordinate legislation made under that legislation or legislative provision.
(C)	Any words following the terms including, include, in particular, for example or any similar expression shall be interpreted as illustrative and shall not limit the sense of the words preceding those terms.
(D)	A reference to writing or written excludes fax but not e-mail.
(E)	If there is any conflict, ambiguity or inconsistency between any of the provisions in these Terms and Conditions and the provisions of the Order, the provisions in the Terms and Conditions shall prevail.



2.	GENERAL

2.1	These Terms and Conditions apply to the Contract to the exclusion of any other terms that the Purchaser seeks to impose or incorporate, or which are implied by law, trade, custom, practice or course of dealing. 
2.2	Orders constitute an offer by you to purchase the Goods in accordance with these Terms and Conditions. You are responsible for ensuring that the terms of the Order are complete and accurate. 
2.3	Orders shall only be deemed to be accepted when we issue a written acceptance of the Order, at which point the Contract shall come into existence.
2.4	Any descriptive matter or advertising produced by us and any descriptions or illustrations contained in our catalogues or brochures are produced for the sole purpose of giving an approximate idea of the Goods referred to in them. They shall not form part of the Contract nor have any contractual force. 
2.5	For the avoidance of any doubt, in any references in these Terms and Conditions, time shall not be of the essence.
3.	Quality
3.1	We warrant that on delivery, the Goods shall:
3.1.1	Conform in all material respects with their description; and
3.1.2	We warrant that all Goods are manufactured in accordance with Glass Industry Standards for Food, Pharmaceutical and drink containers.
       	Details of Acceptable Quality Levels (AQLs) and defect classification are available on request.
	4.	NEW ACCOUNTS
Orders will only be agreed with new accounts upon these Terms and Conditions and upon receipt of satisfactory credit rating report.
5.	V.A.T.
Value Added Tax will (if chargeable) be added to the standard prices at the appropriate rate ruling on date of despatch.
6.	PRICES
6.1	All Orders are accepted subject to the provision that the price payable for the Goods shall be that ruling on the date of despatch.
6.2	Beatson Clark may, by giving notice to the Purchaser at any time up to the date of despatch, increase the price of the Goods to reflect any increase in the cost of the Goods that is due to:
6.2.1	any factor beyond our control (including but not limited to, increases in taxes, duties, energy costs, inflation and increases in labour, materials and other manufacturing costs);
6.2.2	any request by the Purchaser to change the quantities or types of Goods ordered, or the specification; or
6.2.3	any delay caused by any instructions of the Purchaser or failure of the Purchaser to give us adequate or accurate instructions.
7.	PAYMENT
7.1	Payment for each consignment shall be made within 30 days of the date of the invoice unless otherwise agreed by us and confirmed in writing to the Purchaser. 
7.2	If the Purchaser fails to make a payment due to us under the Contract by the due date, then, without limiting our remedies under clause 17, the Purchaser shall pay interest on the overdue sum from the due date until payment of the overdue sum is received by us, whether before or after judgement. Interest under this clause will accrue each day at the annual rate of 4% above the HSBC Bank plc’s base rate from time to time.
7.3	All amounts due under the Contract shall be paid in full without any set-of, counterclaim, deduction or withholding (other than any deduction or withholding of tax as required by law). 
8.	TITLE AND RISK
8.1	Risk in the Goods shall pass to the Purchaser on completion of delivery or collection in accordance with the Contract. 
8.2	Title to the Goods shall not pass to Purchaser until payment is received in full and cleared our bank account.
8.2.1	Store the Goods separately from all other goods held by the Purchaser so that they remain readily identifiable as our property;
8.2.2	Not remove, deface or obscure any identifying mark or packaging on or relating to the Goods;
8.2.3	Maintain the Goods in satisfactory condition and keep them insured against all risks for their full price; and
8.2.4	Return the Goods to us upon reasonable request.
8.3	For the avoidance of any doubt, Beatson Clark takes no responsibility for and does not insure the Purchaser’s property.
9.	CARRIAGE AND SHIPMENT
9.1	We reserve the right to charge the Purchaser carriage on all small orders as defined in our price lists ruling on the date the Order is accepted.
9.2	Where these Terms and Conditions apply for goods exported from the United Kingdom (UK), delivery only refers to availability of shipment on the first available vessel. As we have no control over the sailing, loading or unloading, no responsibility can be accepted for charges incurred after the arrival at port of destination.
9.3	The following terms are defined as follows:
9.3.1	EX WORKS means making the goods available for loading on the Purchaser’s vehicle unless otherwise agreed;
9.3.2	C.F.R. includes all shipping charges to the port stated on the despatch note;
9.3.3	C.P.T. includes all shipping charges to named place stated on the despatch note.  Risk will pass to Purchaser at the UK port of shipment for overseas containers, and on leaving our premises for European trailers;
9.3.4	D.A.P  means delivered at place. We are responsible for arranging the carriage and delivery of goods, ready for unloading from the arriving means of transport, at the named place;
9.3.5	C.I.P means carriage and insurance paid to named place listed on the despatch note;
9.3.6	C.I.F means carriage and insurance paid to the port listed on the despatch note.
9.4	In all cases, and for the avoidance of any doubt, trade terms are to be interpreted according to the most current and up-to-date 'Incoterms' rules, published by the International Chamber of Commerce.  In all cases where C.F.R. and C.P.T. terms are used, shipment will be made from any UK port of our choice. 
10.	PALLETS AND DELIVERY
10.1	Unless otherwise agreed, pallets and returnable packages used for delivery of Goods shall remain our property and must be returned to us in the same condition as received by the Purchaser. We reserve the right to withhold credit for damaged pallets returned to us.
10.2	Pallets and packaging are suitable for usual conditions of transport but no other warranty is given for their suitability.
10.3	If we are prevented from effecting a punctual despatch of the Goods by reason of a Force Majeure Event we may: 
10.3.1	extend the time for the despatch of the goods until the Force Majeure Event has ceased; or
10.3.2	by notice in writing to the Purchaser terminate, in whole or in part, the Contract. For the purposes of this clause 10.3.2, each Order shall be considered a separate contract and the failure of any delivery shall not invalidate the contract as to others.
10.4	Glass containers are sent out in complete unit packs only.
11.	SAFETY
11.1	We draw the Purchaser’s attention to the booklet “General Guidelines for the use of Glass Containers”, a copy of which is available on request and the Purchaser shall be solely responsible for ensuring that the Goods purchased from us are used in accordance with these guidelines.
11.2	Our Goods are manufactured in accordance with Statutory Instrument 1987 Number 1523 and Statutory Instrument 1994 Number 979: Materials and Articles in Contact with Food Regulations 1987 and 1994. After delivery, it is the Purchaser’s responsibility at all times to ensure that the Goods are in a condition fit for their purpose.
11.3	No warranty is given concerning the quality or suitability of closures supplied by us for the use with our Goods. If a warranty is sought by the Purchaser then we will, at the Purchaser’s specific written request before the Order is accepted, approach our suppliers of the closures on the Purchaser’s behalf to seek a warranty which, if given, will be directly to the Purchaser by our suppliers without any liability on our part.
12.	RESPONSIBILITY
12.1	Subject always to clause 14, where defects in the Goods are reasonably apparent upon inspection on delivery and/or collection, our liability for the defective Goods shall be limited to our Ex-Works costs of the defective Goods, provided that the Purchaser has fully complied with these Terms and Conditions.
12.2	In accordance with usual trade practice, no allowance is made for normal breakages during transit, or breakages due to factors outside our direct control and we shall not be liable for any such breakages.
13.	CLAIMS
13.1	The Contract shall be deemed to have been fully performed and the Goods accepted unless a written claim is received:
13.1.1.	alleging that some or all of the Goods do not comply with the warranty set out in clause 3.1 or in respect of damage, delay or part consignment missing by both us and the carrier, within three days of the date of receipt of consignment;
13.1.2.	in respect of the whole consignment missing by both us and the carrier, within fourteen days of the date of the despatch note;
13.1.3.	in respect of clause 12.1.1 above by us, within one month of delivery;
13.1.4.	in respect of any other matter by us, within one month of delivery; and
13.1.5.	for consignments outside the UK, within 21 days of the carrying vessel.
13.2	Goods subject to a claim must be stored free of charge and be kept available for our inspection.
13.3	We will not accept the return of Goods which are alleged to be defective after delivery unless one of our representatives has had opportunity to examine the Goods before they are despatched from the Purchaser’s premises. At our option, replacement Goods may be supplied to the Purchaser to satisfy (in whole or in part) any liability and such replacement Goods shall be supplied in accordance with these Terms and Conditions.
13.4	Except as provided in this clause 13, we shall have no liability to the Purchase in respect of the Goods’ failure to comply with the warranty set out in clause 3.1.
14.	LIABILITY
14.1	Except as expressly mentioned in these Terms and Conditions, all other statements, warranties and conditions, whether expressed or implied, statutory or otherwise (other than with respect to our title to the Goods) are hereby excluded.
14.2	Nothing in these Terms and Conditions shall limit or exclude our liability for:
14.2.1.	death or personal injury caused by our negligence;
14.2.2.	fraud or fraudulent misrepresentation; and
14.2.3.	any matter in respect of which it would be unlawful for us to exclude or restrict liability.
14.3	We shall not be liable to the Purchaser whether in contract, tort (including negligence), misrepresentation, restitution or otherwise, for any loss of profit, sales or business, agreements or contracts, anticipated savings, loss of or damage to goodwill or any indirect or consequential losses arising under or in connection with the Contract.
14.4	Subject to clauses 14.2 and 14.3, our total liability to you under each Order shall not exceed the value of the Goods purchased pursuant to such Order.
14.5	The use of a description shall not constitute a sale by description, reference to capacities, colour, weight, use and quantity are all approximate and a reasonable variation shall be accepted.
14.6	These terms and conditions represent our entire liability under the Contract and we shall not be liable in any event for consequential or indirect loss or damage howsoever arising from the Order.
14.7	The Purchaser hereby agrees to indemnify us against all claims and expenses in respect of the Goods, or products incorporating the Goods, except such liabilities as have been accepted by us in these Terms and Conditions.
14.8	Without prejudice to the generality of this clause 14, the Purchaser hereby agrees to indemnify us against all and any liabilities, costs, expenses, damages and losses suffered or incurred by reason of any claim by any subsequent purchaser, or consumer of the Goods or of any product incorporating the Goods, or of any claim by any relative or dependent of such purchaser or consumer, arising from any defect or alleged defect in the Goods or in such product except and to the extent that such liabilities, costs and expenses arise from a breach by us of our obligations under these Terms and Conditions.
14.9	The Purchaser hereby agrees to indemnify us against all liabilities, costs, expenses, damages and losses suffered or incurred by us in connection with any claim made against us for actual or alleged infringement of a third party’s intellectual property arising out of or in connection with the Purchaser’s request for us to manufacture or supply any goods to the Purchaser’s design, specification, request or instructions. 
14.10	This clause 14 shall survive termination or expiry of the Contract.
15.	MOULDS, TOOLS, DESIGNS, ETC 
All moulds, tools, designs, models, sketches, printing plates, screens or negatives provided by us are submitted in confidence.  They and the copyright in them shall remain our property at all times, whether a separate charge is made in respect of them or not.  Without prejudice to the generality of the foregoing, any mould, tool or design which is not used for more than 3 years may be destroyed or otherwise disposed of at our sole discretion without incurring any liability to the Purchaser.
16.	VALIDITY
Quotations are open for acceptance for a period of 30 days but shall not constitute an offer. Quotations cover despatches up to the end of the calendar year of quotation unless otherwise stated in the Order.
	
17.	TERMINATION
17.1	Without limiting its other rights or remedies, Beatson Clark may terminate this Contract with immediate effect by giving notice to the Purchaser if:
17.1.1	the Purchaser commits a material breach of any term of the Contract and (if such a breach is remediable) fails to remedy that breach within 30 days of that party being notified in writing to do so;
17.1.2	the Purchaser takes any step or action in connection with its entering administration, provisional liquidation or any composition or arrangement with its creditors (other than in relation to a solvent restructuring), obtaining a moratorium, being wound up (whether voluntarily or by order of the court, unless for the purpose of a solvent restructuring), having a receiver appointed to any of its assets or ceasing to carry on business;
17.1.3	the Purchaser suspends, threatens to suspend, ceases or threatens to cease to carry on all or a substantial part of its business; or
17.1.4	the Purchaser’s financial position deteriorates so far as to reasonably justify the opinion that its ability to give effect to the terms of the Contract is in jeopardy.
17.2	Without limiting its other rights or remedies, Beatson Clark may suspend provision of the Goods under the Contract or any other contract between the Purchaser and Beatson Clark, if the Purchaser becomes subject to any of the events listed in Clause 17.1.2 to Clause 17.1.4, or Beatson Clark reasonably believes that the Purchaser is about to become subject to any of them, or if the Purchaser fails to pay any amount due under this Contract on the due date for payment.
17.3	On termination of the Contract for any reason, the Purchaser shall immediately pay to Beatson Clark all of Beatson Clark's outstanding unpaid invoices and interest and, in respect of Goods supplied but for which no invoice has been submitted, Beatson Clark shall submit an invoice, which shall be payable by the Purchaser immediately on receipt.
17.4	Termination or expiry of the Contract, however arising, shall not affect any of the parties' rights and remedies that have accrued as at termination or expiry, including the right to claim damages in respect of any breach of the Contract which existed at or before the date of termination or expiry.
17.5	Any provision of the Contract that expressly or by implication is intended to come into or continue in force on or after termination or expiry of the Contract shall remain in full force and effect.

18.	FORCE MAJEURE
18.1	We shall not be in breach of the Contract or otherwise liable for any failure or delay in the performance of our obligations if such delay or failure results from a Force Majeure Event. The time for performance of such obligations shall be extended accordingly. If the period of delay or non-performance continues for four (4) weeks, we may terminate the Contract by giving reasonable written notice to the Purchaser.
18.2	Where there are changes to our costs due to a Force Majeure Event, we reserve the right to pass these costs on to the Purchaser. If the Purchaser refuses to pay these costs, we reserve the right to terminate the Contract with immediate effect on written notice. 
19.	GENERAL
19.1	Assignment and other dealings. Beatson Clark may at any time assign, transfer, mortgage, charge, subcontract, delegate, declare a trust over or deal in any other manner with all or any of its rights or obligations under the Contract. The Purchaser may not assign, transfer, mortgage, charge, subcontract, delegate, declare a trust over or deal in any other manner with any or all of its rights or obligations under the Contract without the prior written consent of Beatson Clark.
19.2	Entire Agreement. The Contract constitutes the entire agreement between the parties. Each party acknowledges that in entering into the Contract it does not rely on any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in the Contract. Each party agrees that it shall have no claim for innocent or negligent misrepresentation based on any statement in the Contract.
19.3	Variation. Beatson Clark may vary these Terms and Conditions from time to time on giving the Purchaser reasonable notice in writing.
19.4	Waiver. No failure or delay by a party to exercise any right or remedy provided under the Contract or by law shall constitute a waiver of that or any other right or remedy, nor shall it prevent or restrict the further exercise of that or any other right or remedy. No single or partial exercise of such right or remedy shall prevent or restrict the further exercise of that or any other right or remedy.
19.5	Severance. If any provision or part-provision of the Contract is or becomes invalid, illegal or unenforceable, it shall be deemed modified to the minimum extent necessary to make it valid, legal and enforceable. If such modification is not possible, the relevant provision or part-provision shall be deemed deleted. Any modification to or deletion of a provision or part-provision under this clause shall not affect the validity and enforceability of the rest of the Contract.
19.6	Notices. 
19.6.1.	Any notice given to a party under or in connection with the Contract shall be in writing and shall be addressed to that party at its registered office or such other address as that party may have specified to the other party in writing in accordance with this clause, and shall be delivered by hand, or sent by pre-paid first class post or other next working day delivery service or email.
19.6.2.	A notice shall be deemed to have been received: 
a.	if delivered by hand, when left at the registered office address or such other address; 
b.	if sent by pre-paid first class post or other next working day delivery service, at 9.00am on the second Business Day after posting; or
c.	if sent by email, one Business Day after transmission.
19.6.3.	This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.

19.7	Confidentiality. 
19.7.1	The Purchaser undertakes that it shall not at any time disclose to any person, quotations, Orders, moulds, tools, designs, models, sketches, printing, plates, screens or negatives (the “Confidential Information”) which are provided by Beatson Clark to the Purchaser for the purpose of the Contract. 
19.7.2	The Purchaser shall not use the Confidential Information for any purpose other than to exercise its rights and perform its obligations under or in connection with this Contract.
19.8	Third party rights. Unless it expressly states otherwise, the Contract does not give rise to any rights under the (Rights of Third Parties) Act 1999 to enforce any term of the Contract.
19.9	Governing Law and jurisdiction. The Contract, and any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with it or its subject matter or formation, shall be governed and construed in accordance with the law of England and Wales. Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim (including non-contractual disputes or claims) arising out of or in connection with the Contract or its subject matter or formation.
